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I. INTRODUCTION AND IDENTITY OF PETITIONERS 

Petitioners Brad A Clinefelter and Susan Clinefelter (herein 

"Clinefelter"), seek review of the Court of Appeals decision designated in Part 

II of this petition. 

This case raises important issues reg~ding adverse possession of vacated 

streets; and important issues regarding the right of parties to rely upon agreed 

Stipulations in settlement of court disputes. 

The lower court held that the mowing of a portion, and occasionally 

parking a boat on a vacated street, which was used as an easement by other 

parties, constituted sufficient evidence for the trial court to award Respondent 

Severson fee title to the disputed area of the vacated street. 

As to the remaining Respondents (U(phoff/Burnell, herein "Uphoff'), the 

lower court held that, in spite of a signed Stipulation, filed in court in 

resolution of a lawsuit, a party signing that Stipulation, could immediate 

violate the Stipulation and be awarded fordoing so by the doctrine of adverse 

possession. 

The Court should accept the review under RAP 13.4(b) (1) and (4) 

because the court's ruling is in conflict with prior court rulings that courts, in 

determining adverse possession, will consider the nature of the possession in 

light of the nature of the property; and because the court's ruling is in conflict 

with prior court rulings enforcing stipulated settlements of court disputes 

between parties. 
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II. COURT OF APPEALS DECISION 
Petitioners seek review of the decision filed by Division II of the Court 

of Appeals on September 22,2015, affirming the trial court's judgment. A 

copy of the decision is the Appendix. (App. 1 - 25) 

III. ISSUES PRENTED FOR REVIEW 
1. Does the mowing of part of a portion of a vacated street and 

occasional parking a boat on the area, while keeping the area open for 

neighbors to use for ingress and egress, constitute sufficient evidence to show 

adverse possession of the vacated street? 

2. May a party who signed an agreed Stipulation in resolution of a 

court dispute 9ver the use of a vacated street, be awarded by the Court under 

the doctrine of adverse possession the very same property they agreed by 

Stipulation not to claim? 

IV. STATEMENT OF THE CASE 

This lawsuit is over a disputed strip of land running north and south 

which is located in the western half of a 50-foot wide vacated right-of-way 

platted in 1899 as "Swan Street", running north and south. The Clinefelters• 

parcel lies to the west of Swan Street, directly across from the Uphoff's 

property and part of the Stevenson's parcels, which lie to the east of Swan 

Street. The Uphoff parcel lies immediately south of Severson's. 

. The Clinefelter's purchased their property in March of2000. At the 

time the area of Swan Street between the Clinefelter and Uphoffproperties 

was overgrown with weeds, little willow trees and tall grass. (RP 11-28; 11-30; 
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11-8, 82) Clinefelter, unaware of the true location of the eastern property 

boundaries, (RP 11-36; 11-54) found on the East side (in Swan street) an old 

fence lying on the ground, covered with vegetation and debris; the cedar post 

had rotted off. (RP-26; 11-5; 11-51). The north and south comers of the fence 

were partially held up by brush, as was one area by the large fir tree located 

between the Severson and Clinefelter lots. (RP 11-27) Clinefelter stood the 

post up and temporarily repaired the fence. (RP 11-26) (FOF 15). 

The Uphoffs' purchased their property in December 2003 and moved 

onto it sometime in 2004. Prior to the Uphoff's purchase the property was a 

mess. (RP 1-29) The property had been trashed (RP 1-174-5). The house was 

vacant, and it was unknown how long it had remained vacant. (RP 1-173). 

Prior to the initiation of this lawsuit in 2011, the Clinefe1ter's and 

Uphoffs got along well as neighbors. (RP 1-183; 11-69) However, when 

Severson's insisted that a chicken coop, which Clinefelter had put up for 

Uphoff, be moved because Severson said it was in the right-of-way easement 

(RP 1-199,200; RP 11-36), both Clinefe1ter and Uphoff began to investigate 

their property boundaries. (RP 1-199), 

Uphoff discovered that a predecessor in title (Hubbard) and the 

C1ine.felter predecessor in title (the Thompson Estate), had settled a law suit 

between them in Jefferson County Superior Court, to resolve use of the disputed 

area in Swan Street. (RP 1-199; 1-203) In the case, the Complaint and Answers 

were filed and it was set for Summary Judgment Motion when it was settled by 

the Stipulation of the parties. The Stipulation was signed by the Personal 
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Representative of Estate of Ted Thompson, the predecessor in title to the 

Clinefelter property and by Florence Hubbard and her current husband, James 

Hubbard, a predecessor in title to the Uphoff property. The Stipulation resolved 

the lawsuit. (RP 1-122; 1-138-140) It was subsequently dismissed by the Clerk 

of the Court for lack of prosecution. 

The Stipulation (a copy of which is attached as Exhibit A) provided (the 

portion in italics has been added): 

"Comes now the parties to this action and herein set forth the 
following agreement by stipulation in settlement of all their respective 
rights and liabilities herein, to wit: 

1. Plaintiff [predecessor in interest of the Clinefelter lots} is the owner of 
Lots 3, 4, 5 and 6 in Block 5 and Lots 15 and 16 in Block ofNolton's 
East Port Townsend Addition, as per plat recorded in Volume 2 of Plats, 
page 46, Jefferson County, Washington. 

2. Defendants [predecessor in interest of the Uphoff lots} are the owners of 
Lots 3, 4, 13 and 14 in Block 6 ofNolton's East Port Townsend Addition 
as per plat recorded in Volume 2 of Plats, page 36, Jefferson County, 
Washington. 

3. Separating the property of the parties is a street known as Swan Street, 
also part ofNolton's East Port Townsend Addition. Swan Street was 
vacated by operation oflaw pursuant to Section 32, Chapter 19 of the 
Laws of 1891 at page 603. 

4. As a result of the vacation of Swan Street both the plaintiff and 
defendants are owners of the one-half of Swan Street abutting their 
respective properties. 

5. Both plaintiff and defendants each grant to the other a permanent 
easement for drainage, ingress, egress and utiliti~s over, across and under 
that portion of Swan Street owned by each party. 

6. Both parties agree that the roadway presently in existence on a portion of 
Swan Street shall remain in its present location but any future utilities 
shall be put in on the side of the roadway owned by the party obtaining 
the utilities and that any roads constructed in the future shall be 
constructed down the center line of Swan Street and an equal distance on 
each side of the center line. 

4 



7. The parties agree that neither shall use the other parties' half of vacated 
Swan Street or the open part of Swan Street for parking or storage or in 
any other manner not reasonably related to the exercise of the parties' 
rights to drainage, ingress, egress and utilities. 

8. Plaintiff shall pay to defendants the sum of $500.00 
9. All other claims and counterclaims of the parties herein are dismissed 

with prejudice. 
I 0. This agreement shall be binding upon the heirs, successors and assigns of 

the parties hereto." 

At trial Florence Hubbard (herein "Hubbard") testified that she was the 

sister-in-law of Severson (RP 1-1 02), and that she purchased what are now the 

Uphofflots in 1977 from Ted Thomson (RP-102, RP- 105). She testified that 

married James Hubbard in 1982, and she and her husband got into a dispute 

with Ted Thomson (the predecessor in title to the Clinefelter property) over 

the use of Swan Street (RP 1-113). She admitted she had signed the 

Stipulation of July 27th, 1983. (RP I-115). 

Hubbard testified that she built a greenhouse in the disputed area in 

1983 but removed it and took it with her when she moved off the property. 

(RP 1-120; I-134).ln addition to a green house, she kept a small garden while 

she lived on the property. She was not certain of their location on Swan Street 

but appeared in testimony to say that the ~arden and greenhouse were about 3 

to 10 feet from the old fence. 

She sold her property to Douglas K.ronquist in 1990. Hubbard testified 

that Kronquist used the property "as a garbage dump" and "let the garden go," 

(1 VRP -123) Hubbard testified that Kronquist did not store anything in Swan 

Street, except possibly his car, but used Swan Street for ingress and egress. 

Hubbard testified that in 1992, when Paul and Elaine Myers bought the parcel, 
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there was nothing in the disputed area, which was open and cleared. The 

Meyers also used Swan Street for ingress and egress, but Hubbard did not 

know if they maintained a garden or anything else in the disputed area. The 

Meyers sold the property to Uphoff in 2003. 

Severson's recollection largely agreed with Hubbard's, but Severson 

also testified that Kronquist maintained Hpbbards' garden "[s]omewhat," (1 

VRP- 26-30). However, as previously stated, there was no evidence of a 

garden only weeds and an overgrown area, when Uphoff purchased the 

property on December 30th, 2003. 

Severson testified that he kept the disputed area mowed and cleared up 

to within two feet of the fence (RP 1-26), except for a large portion of the 

disputed area which he left untouched, a semi-circle around a large fir tree, 

approximately SO foot in diameter in the disputed area, extending beyond the 

center line of Swan Road (RP 1-49; I-53). He also testified that he allowed the 

property to be used as an easement for the Hubbards and for the subsequent 

owners of the Uphoff property. He testified that he always recognized Swan 

Street as a right of way (RP 1-25; 1-96). 

V. ARGUMENT 

A. SEVERSON'S POSSESSION OF THE DISPUTED AREA DOES NOT 

RISE TO THE LEVEL OF ADVERSE POSSESSION AS THE NATURE OF 

THE PROPERTY IS A EASEMENT, A RIGHT OF WAY. 

. Severson was aware of the 1983 lawsuit and knew what it was about. 

(RP I-30-3). Severson always assumed that Swan Street was a right of way. 
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(RP 1 ... 125). Severson allowed Swan Street to be used as a driveway for the 

Hubbards and subsequent owners ofthe Uphoff property. (RP 1-25) Severson 

always recognized Swan Street as a right of way. (RP 1-96). 

Even though Swan Street was vacated, still each abutting landowner 

had easement rights in each other's half of Swan Street. Private easement 

rights acquired by taking title to a Jot referred to in a plat cannot be adversely 

defeated by common grantees. Bukhardv. Bowen, 32 Wn. 2d 613. 623; 203 

P.2d 361(1949). Capitol Hill Methodist Church v. CityofSeattle, 52 Wn. 2d 

359, 324 P.2d 113(1958). 

Severson recognized vacated Swan Street as a right of way and what 

maintenance he did was in the nature of the maintenance of an easement. 

Severson maintained it only as an easement, not as his exclusive 

property. He allowed the neighbors to come and go on it. (RP 1-88) He built 

no permanent structures on it. (RP 1-96) He left the area pretty much 

untouched (RP 1-95), with the exception of mowing some of the area, there is 

no evidence that Severson held the property out as his own against all the 

world. He often allowed access through his property to the Uphoff property 

on Swan Street. No permanent structures were ever placed in Swan Street by 

him or anyone else (RP 1- 97). 

Respondents go to some effort to show that the area was relatively 

unused by the Clinefelters, but the mere nonuse of a recorded easement does 

not support a finding of abandonment of an easement, nor does it support 

adverse possession of the opposing party .. Heg v. Alldredge, 157 Wash. 2d 
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154. 137 P.3d 9 (2006). The adverse use must be shown to be clearly 

inconsistent with the future use of the easement. Edmonds v. Williams, 54 

Wn. App 632. 636; 774 P.2d 1241(1989). 

Severson's and Uphoffs' use of the platted street was not adverse to 

the nature of Clinefelters' ownership of half a vacated street in which all 

retained easements. They built no pennanent structures; nor made any 

permanent changes to the area. 

The Appellate Court pointed out that the Trial Court's assertion in 

Trial.Court finding 8 that "Mr. Severson exclusively occupied that portion of 

platted Swan Street up to the fence, "and the assertion in the Trial Court 

Findings of Fact 14 that "[t]here is no testimony or evidence that the 

Thompson Estate or Clinefelters attempted to use any portion of vacated Swan 

Street for ingress, egress, or drainage" are not supported by substantial 

evidence. (CP at 62-63). The testimony established, and Severson admitted, 

that the Hubbards and other owners whose parcels further south abutted Swan 

Street to the east used the portion of Swan Street adjacent to Severson's parcel 

(I VRP at 73, 88, 126-28) 

The Court in determining adverse possession must consider the 

claimant's conduct in light of the character of the property at issue. Krona v. 

Brett, 72 Wn.2d 535, 539,433, P.2d 858 (1967) (emphasis omitted). The 

nature of this disputed area in Swan Stree~ is that it is an easement and Mr. 

Severson recognized it as an easement and treated it as an easement. The 
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nature of the property is an easement, a right of way and Mr. Severson treated 

as an easement and recognized it as a right of way. 

As the Appellant Court points out. a claimant who shares the disputed 

property with the title owner cannot establish the lirst element of"exclusive·· 

possession. Crite.\· v. Koch. 49 Wn. App.l71, 174, 741 P .2d 1005 (1987) 

B .. THE STIPULATION BARRED FLORENCE HUBBARD FROM 

CLAIMING ADVERSE POSSESSION OF THE DISPUTED AREA 

The law favors the amicable settlement of disputes and is inclined to 

view them with finality. Snyder v. Tompkins, 20 Wash. App. 167. 173.579 

P.2d 994, review denied. 91 Wash. 2d 1001 (1978). So "The Courts look 

upon Stipulations with favor. and, as a rule, will enforce all Stipulations of 

parties or their attorneys for the government of their conduct or the control of 

their rights," 50 Am.Jur. S!ipulalions. section 12 (19.:14). 

Superior Court Rule (CR) 2A 1, entitled ''Stipulations", affirms the 

rights of parties to an action to resolve an action by Stipulation. Symth 

Worldwide Movers Inc. v. Whitney. 6 Wn.App 176. 491 P.2d 1356 ( 1971 ). 

The purpose of this rule is to avoid disputes and to give finality and certainty 

to settlements and compromises if they are made. Eddleman v. Mc.:Ghan. 45 

Wn.'nd 430.275 P.2d 729 (1954). Wash~ngton statutory lav..- (RCW 

1 Rule 2A. STIPULATIONS 
No agn:.:m.:nt or consent h~twccn parties or atlom.:y~ in rcspc~-:1 to the procco:dings in a «.:ausc. !he 
purport of wh;cb is disputo.:d. will b..: n:gardo.:d by the court unh:ss the same shall han: hccn made and 
asso.:nt..:d to in op.:n court on tho.: record. or cntcn:d in the minut..:s. m unless the evidence lhcr.:uf shall he 
in writing and subscrib~d lw the allorncys denying. the Same. 
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2.44.0 I 0( 1 ))2 also accepts Stipulations as binding upon the parties provided 

that they are entered upon the minutes of the court. or signed by the party 

against whom the same is alleged and entered in the court record. Therefore, 

CR 2(a) and RCW 2.44.010 give certainty and finality to settlements and 

compromises. Howard 1'. Dimaggio~ 70 Wn.App. 734. 855 P.2d 335 ( 1993 ). 

The function of the Trial Court is is to implement the agreement of the parties. 

Bctird v. Baird, 6 Wn.App 587. 494 P.2d 1387 ( 1972). 

In Snyder v. Tompkins. 20 Wn. App. 167. 163. 579 P.2d 994, review 

denied, 91 Wash. 2d 100 I ( 1978), the cotirt held that a Stipula6on in open 

court for disposal of real property was a legally enforceable conveyance of 

real property despite the provisions of the statue of frauds. RCW 64.04.020. 

requiring a writing with certain formal requisites to convey real property. In 

In re Estate of Stockman. 59 Wn. App. 711. 800 P.2d 1141, 1990 the court 

held that neither RCW I I. 96.070, pertaining to judicial proceedings for 

determination of rights, nor RCW 11.96.130 (now repealed) pertaining to 

judgments and probate or trust proceedings, provide a means for by-passing 

this rule. A Stipulation entered into open Coutt providing for the sale of 

prope1ty was held binding in Cook v. Vennigerholz. 44 Wn.2.d 612. 269 P.2d 

824 (1954) and in Lasellv. Beck 34 Wn.2.d 211.208 P.2d 139 (1949). In 

2 § 2.44.01 0. Authority of attorney 
An attorney and counselor has autlwrity: 
(1) 

To hind his 1•r her client in uny of the proceedings in an aclion or special proceeding by his nr hi.!r 
agrecmenl duly made. or cnl\:n:d upon thi.! minutes of the court: hut the court shall disregard all 
agrcl!m.;nts unu stipulations in rclt11ion to the conduct ot: or any of th.: proceedings in. an action or 
special proceeding unless such ugrccmcnt or stipulu•-ion be mud~! in open wurt. or in presenco: of the 
clerk. mHI cntcr.:d in the minutes hy him or her. or signed by the party against whom the sam.: is alleged. 
or his or her attorney: 
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Lase/1, the Court recognized that a proper Stipulation would serve to vacate a 

default judgment. In the case of Smyth v. Worldwide Movers Inc. 6 Wn.App. 

176. 491 P.2d 1356 (1971) the Court upheld a Stipulation between the parties 

regarding the sale of real property on foreclosure. 

· The 1983 Stipulation by the Hubbard's and the Thomson estate bars 

Florence Hubbard from being able to claim adverse possession of the property 

that she stipulated she could not adversely possess. The language of the 

Stipulation is plain, and without need of judicial construction. Shine v Nabob 

Silver Lead Co. 163 Wash. 577. A Stipulation properly arrived at is binding 

on the parties. Cookv. Vennigerholz. 44 Wn.2d 612.269 P.2d 824 (1954). 

The Trial Court concluded the Stipulation was effective as a contract, 

but that it "was not effective as a deed conveying an interest in real property 

in accordance with RCW 64.04.010" because it lacked the requirements of a 

deed. However, the Stipulation did not create, transfer, mortgage, assign or 

change title to any real estate; instead it merely recognized what property the 

respective parties already held legal title to. The Stipulation between the 

Hubbard's and the Thomson Estate was the written agreement of those parties 

in recognition and contractual acceptance that each held legal title to the fee of 

their half of Swan Street. 

There is nothing in the Stipulation that would affect title so it is 

required that the Stipulation be recorded or reduced to a Judgement. 

When a platted street was vacated by operation of the former nonuser 

statute codified at Laws of 1889-90, chapter 19, section 32, at 603, until 1909, 
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title to the underlying fee vested in the owners of the adjacent parcels from the 

edge of those parcels to the street's center line. Turner v. Davisson, 47 Wn.2d 

375,385-86,287 P.2d 726 {1955); Curtis v. Zucks, 65 Wn.App. 377,378-79, 

829 P.2d 187 {1992); Wells v. Miller, 42 Wn. App.94, 97-98,708 P.2d 1223 

{ 1985). Purchasers of parcels in the plat, however, retained a right to use the 

platted streets for ingress and egress, which other purchasers and the grantor 

may not deny. Burkhard, v. Bowen, 32 Wn.2d 613,622-24,203 P.2d 361 

(1949); Van Buren v. Trumbull, 92 Wash. 691,695-98, 159 P.891 (1916); 

Curtis, 65 Wn. App. At 379. 

If Hubbard did use the disputed property after she stipulated to the 

estate's ownership of the area, then the Thompson Estate had the right to rely 

upon.her agreement recognizing the estate's ownership of the property. 

Hubbard should not be allowed to claim adverse possession in the face of the 

agreed stipulation resolving use of the disputed area. It works a double 

injustice if Hubbard is allowed to ignore the Stipulation, and then be rewarded 

for doing so. 

In spite of the Stipulation, the Appellate Court held that "Hubbard's 

use could be considered in judging Uphoffs adverse claim." It further 

concluded that since Hubbard was not authorized to put in a garden in the 

disputed area, she did so in a way that was adverse to the Thomson Estate 

under the criteria for adverse possession. Therefore the Appellate Court held 

that Hubbard's use of the disputed property could be used to prove adverse 
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possession and also could be tacked to su~cessive periods of occupation to 

complete the requirement for adverse possession. 

This holding of the Appeal Court encourages parties to immediately 

violate Stipulations they have entered into in settlement of Court disputes, and 

then award them for doing so. Adverse Possession is often a travesty of law, 

encouraging people to steal what is not theirs. In this matter it not only 

encourages a person to steal what is not theirs but also encourages them to 

immediately violate a contact they have entered into in open court in 

resolution of a dispute. The Court, by holding that Florence Hubbard could 

immediately commence to adversely possess what she had agreed by 

Stipulation not to, encourages, and indeed· awards, the ignoring and violating 

of Stipulations made in settlement of lawsuits. 

VI. CONCLUSION 

Because Severson did not show that he adversely possessed the 

disputed area, given its nature as a right of way, but allowed it to be used as 

such, and kept it open for such use, his claim to adverse possession of the 

dispu.ted portion the vacated street must fail. 

As Florence Hubbard was a party to the Stipulation, the Court cannot 

award her for violating of tpat Stipulation by granting h(;r the right to take 

property by adverse possession that she stipulated not to take. 

Respectfully submitted this _ day of October, 2015. 
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Filed 
Washington State 
Court of Appeals 

IN THE COURT OF APPEALS OF THE STATE OF W ASHINGTttNsion Two 

DIVISION II 

DENNIS SEVERSON, a single person and 
KENNETH D. UPHOFF and CHRISTINE S. 
BURNELL, husband and wife, 

Respondents. 

V. 

BRAD A. CLJNEFEL TER and SUZANNE 
. CLINEFEL TER, husband and wife, 

Appellants. 

September 22. 20 J 5 

No. 45596-0-II 

UNPUBLISHED OPINION 

BJORGEN, A.C.J.- Brad and Suzanne Clinefelter appeal the trial court's judgment 

quieting title to a strip of land in their neighbors, Dennis Severson, Kenneth D. Uphoff. and 

Christine S. Burnell. The trial court concluded that Uphoff and Burnell (collectively Uphoff), 

owners of one parcel, as well as Severson, owner of another, had adversely possessed the 

disputed strip, which lies between their parcels and the Clinefelters' in a vacated street right-of-

way. The Clinefelters assign error to a number of the trial court's findings of fact and 

conclusions of law, contending that (I) a 1983 stipulation by predecessors in interest to the 

Clinefelters, Severson, and Uphoff, resolving litigation involving the same strip, precluded 

Severson's' and Uphofrs claims and (2) the evidence does not establish adverse possession by 

either Severson or Uphoff. Because we hold that (I) the 1 983 stipulation is not binding on 

1 The Clinefelters contend in assignment of error 1 0 that the stipulation precludes both 
Severson's and Uphoff's adverse possession claims, but with theirreply brief state that they are 
only arguing that Uphoff is bound by the stipulation. We follow the assignment of error and take 
the Clinefelters to contend that both Severson's and Uphoff's claims are precluded by the 
stipulation. 
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Severson or Uphoff and (2) the evidence establishes adverse possession by Severson and by 

Uphoffs predecessors, we affinn. 

FACTS 

The disputed strip of land in this appeal is located in the western half of a 50-foot wide 

former right-of-way platted in 1899 as "Swan Street," running north and south. We refer to the 

entire SO-foot wide fonner right-of-way as ··swan Street" and to its western half as the .. disputed 

strip."2 Clerk's Papers (CP) at 62-63. The Clinefelters' parcel lies to the west of Swan Street, 

directly across from Uphoffs and part of Severson's parcels, which lie to the east of Swan 

Street. The Uphoff parcel lies immediately south of Severson's. 

A. Severson's Property Interest 

Severson bought his parcel in 1977 from Ted Thompson, who also had owned the future 

Clinefelter and Uphoff parcels. Severson testified that he and Thompson thought an old fence 

running down the west side of the fonner right-of-way was the boundary between Thompson's 

parcel, now the Clinefelters'. and Swan Street, not necessarily the boundary of Severson's 

parcel. 

After purchasing the property, Severson cleared most of Swan Street up to about two feet 

from the old fence along the west side ofthe former right-of-way, including most of the disputed 

strip. Severson also at times kept a boat in the disputed strip, although the record is not clear for 

how long. He also put in a driveway on the eastern, undisputed half of Swan Street side to 

provide access to the Uphofrs parcel. Severson kept the entire Swan Street area, including the 

2 Swan Street was vacated five years after it was planed by operation of the nonuse provision of 
the Road Laws of 1890, Laws of 1889-90, chapter 14, section 32, at 603. See Real Progress, 
Inc. v. City ofSeattle, 91 Wn. App. 833,837-39,963 P.2d 890 (1998) (discussing the application 
of the nonuse provision to platted streets in unincorporated areas). 
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r' disputed strip, mowed almost up to the old fence, except for a 50-foot diameter semicircular 

berm around a large fir tree, mostly on the west side of the street but extending past the Swan 

Street center line, that he "left untouched." 1 Verbatim Report of Proceedings (VRP) at 93-95. 

B. Uphofrs Property Interest 

Uphoff bought their parcel, immediately south of Severson's, in December 2003, and 

moved onto it a few months later. As noted, Severson had regularly mowed and maintained the 

portion of Swan Street adjacent to Uphoff's parcel up to the old fence, including most of the 

disputed strip. Uphoff took over the mowing and maintenance from Severson, and at some point 

planted a garden very close to the old fence. Kenneth Uphoff testified that he believed he and 

Burnell owned the adjacent portion of Swan Street up to the old fence, but admitted that, once he 

learned about it, he did not actually know where Swan Street was and that it "was a question in 

[his] mind." l VRP at 220-22. 

After Uphoff moved onto his parcel. Clinefelters built a gate in the old fence across from 

Uphoff's parcel, near the garden. Kenneth Uphoff testified that, before building the gate, Brad 

Clinefelter asked him for permission to do so, and Uphoff replied, "Yeah, no problem." 1 VRP 

at 183. Brad Clinefelter testified that he and his wife decided to put in the gate in order to access 

the Uphoff's property, as well as to get to the public road via Swan Street, and denied having 

asked Uphoffs permission. 

Shortly before this litigation began, Uphoff had Brad Clinefelter build a chicken coop 

slightly east of the old fence, in the disputed strip. The chicken coop was designed, per Uphoff's 

instructions, so it would not be a permanent fixture. After this dispute arose, but prior to trial, 

Severson and Uphoff moved the chicken coop east, toward the Uphoff parcel and out of the 

disputed area. 
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c. Clinefelters' Propeny Interest 

The Clinefelters bought their parcel in 2000. They generally accessed their property from 

the portion of Nolton Road that runs along the west edge of their parcel, before it turns east and 

runs along the north edge of their parcel. Brad Clinefelter testified that he and his wife 

sometimes walked on Swan Street to access the portion ofNolton Road that runs north of their 

parcel. 

Shortly after buying the property, the Clinefelters repaired the dilapidated barbed wire 

fence running along the eastern part of their parcel and the western edge of Swan Street. 

Severson testified at trial that Thompson, who continued to own the Clinefelters' parcel for many 

years after Severson bought his parcel, .. always said that ... the fence was the boundary line." 

I VRP at 41. 

D. The 1983 Stipulation 

As a result of the chicken coop events, Uphoffbegan researching Swan Street and 

discovered that in 1983, the Thompson estate, which then still owned the Clinefelters' parcel, 

sued James and Florence Hubbard. predecessors in interest to Uphoff's parcel, regarding the 

portion of Swan Street between the two parcels. Those parties resolved the dispute by 

stipulation. which provided in relevant part: 

4. As a result ofthe vacation of Swan Street both the plaintiff and defendants 
are owners of the onewhalf of Swan Street abutting their respective properties. 
5. Both plaintiff and defendants each grant to the other a permanent easement 
for drainage, ingress, egress and utilities over, across and under that portion of 
Swan Street owned by each party. 
6. Both parties agree that the roadway presently in existence on a portion of 
Swan Street shall remain in its present location but any future utilities shall be put 
in on the side of the roadway owned by the party obtaining the utilities and that any 
roads constructed in the future shall be constructed down the center line of Swan 
Street and an equal distance on each side of the center line. 
7. The parties agree that neither shall use the other parties' half of vacated 
Swan Street or the open part of Swan Street for parking or storage or in any other 
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manner not reasonably related to the exercise of the parties' rights to drainage, 
ingress, egress and utilities. 

CP at 9-10. The executor of the Thompson estate, the Hubbards. and the Jefferson County 

prosecuting attorney signed the stipulation, which purports to "be binding upon the heirs, 

successors and assigns of the parties hereto." CP at I 0. It was never recorded or reduced to a 

judgment. In 1985, the Jefferson County Superior Court dismissed the lawsuit on the court 

clerk's motion, for want of prosecution. 

The Clinefelters first learned of the stipulation when Uphoff gave them a copy of it. 

Severson. Florence Hubbard's brother-in-law, knew about the lawsuit and resuJting stipulation 

al1 along, but did not tell Uphoff or the Clinefelters. 

In early 20 II, the Clinefelters hired licensed professional surveyor Eric Olson, an 

acquaintance of Brad Clinefelter's, to survey their parcel. Olson's survey located the center line 

of Swan Street about 17 feet east of the old fence, which was about 6.5 feet east of where 

Severson believed it to be. Thus, according to the Olson survey, Uphofrs garden was on the 

Clinefelters' side of Swan Street, in the disputed strip. 

Shortly after Severson and Uphoff learned where Olson had located Swan Street, they 

filed this lawsuit, seeking to quiet title to the west half of Swan Street, up to the old fence, in 

each adjacent to their respective real properties. The complaint stated causes of action for 

adverse possession, based on use of the disputed strip by Severson, Uphoff, and Uphoff's 

predecessors in interest. 3 

r' 3 The complaint also included a breach of contract claim based on the 1983 stipulation, but 
Severson and Uphoff abandoned that claim prior to trial. 
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E. 

At trial, in addition to the facts described above, witnesses testified to the use of Swan 

Street by previous owners of the Uphoff and Clinefelter parcels. Florence Hubbard testified that 

she purchased Uphoffs parcel in 1977. She also testified that she built a greenhouse in the 

disputed area in 1983, but removed it a few years later in 1985 or 1986. In addition to a 

greenhouse, she kept a small garden all the time that she was there. The garden and the 

greenhouse were on Swan Street about 3 to 10 feet from the old fence. She testified further that, 

although there was no gate in the old fence, Thompson sometimes came over it into Swan Street. 

She sold her property to Douglas Kronquist in 1990. 

Hubbard testified that Kronquist used the property "as a garbage dump" and ''let the 

garden go." 1 VRP at 123. According to Hubbard, Kronquist did not store anything in Swan 

Street, except possibly his car, but used it for ingress and egress. Hubbard testified that, in 1992, 

when Paul and Elaine Myers bought the parce1, there was nothing in the disputed area, which 

was open and cleared. The Meyers also used Swan Street for ingress and egress, but Hubbard 

did not know if they maintained a garden or anything else in the disputed area. The Myers sold 

the parcel to Uphoff in 2003. Severson's recollection largely agreed with Hubbard's, but 

Severson also testified that Kronquist maintained the Hubbards' garden .. {s]omewhat," 1 VRP at 

26-30, and that the Myers kept up the garden. 

Uphoff testified that when they bought the property in 2003, there was a garden in the 

comer of the disputed strip and an 18-foot trailer also in the disputed area. Uphoff also testified 

that there was a water trough that had always been there ''next to the old fence .. in the disputed 

strip. I VRP at 178. 
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Severson and Uphoff vigorously disputed the accuracy of the Olson survey, suggesting 

that Olson deliberately skewed the result to benefit the Clinefelters and that the proper center line 

of Swan Street lay about six-and-a-halffeet west of Olson's markers. They called an expert who 

criticized the methods Olson employed. 

The trial coun ruled in favor of Severson and Uphoff, and entered the foiJowing findings 

regarding the old fence and the uses made up to it in the disputed strip: 

7. It is clear from the testimony that Ted Thompson fenced what is now the 
Clinefelter property sometime prior to 1977, including a fence in platted Swan 
Street, between the Plaintiffs' and Defendants' properties. 
8. It is also clear that as between Plaintiff Dennis Severson and Ted 
Thompson, the fence in platted Swan Street was recognized by both as the common 
boundary between their properties. Mr. Severson exclusively occupied that portion 
of platted Swan Street up to the fence, including using it as a lawn and parking 
vehicles there, while the Thompson property on the other side of the fence was 
generally un-maintained. 
9. Florence Hubbard testified that when Ted Thompson sold the current 
Uphoff/Burnell property to her in 1977, she treated the old fence in platted Swan 
Street as the common boundary between her property and Ted Thompson's 
property, including building a greenhouse and installing a garden adjacent to the 
fence. 

CP at 63. The court did not explicitly make a credibility determination, but apparently believed 

Uphoff's testimony that the Clinefelters asked permission to build the gate in the old fence and 

did not believe the Clinefelters' contrary testimony: 

The act of Brad Clinefelter, upon taking possession of Defendants' present 
property, of asking permission of Plaintiffs Uphoff and Burnell to install a gate in 
the old fence, to access their side of the disputed property, evidenced recognition 
of those Defendant's non-permissive occupation of that disputed area. 

CP at 67 (conclusion oflaw 9). 

The trial court also found that 

[i]n 1990 Florence Hubbard sold her property to Kronquist, who sold to 
Myers in 1992, who sold to Uphoff/Burnell in 2003. [Exh. S, 6 and 7]. Dennis 
Severson testified that during this period the area up to the fence, in the West half 
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of vacated Swan Street, was exclusively used in various ways that included a 
garden, parking of vehicles, and a mobile home owned by Kronquist, and was 
maintained to a greater or lesser degree by Kronquist, Myers and Uphoff and 
Burnell. 

CP at 64 (finding of fact 13). The court also found that .. [t)here is no testimony or evidence that 

the Thompson estate or the Clinefelters attempted to use any portion of vacated Swan Street for 

ingress, egress, or drainage." CP at 64 (finding of fact 14). 

The court also made the following dispositive conclusions: 

6. Plaintiff Severson had for more than ten years prior to litigation herein, from 
1977 to 2011, by occupying, maintaining by mowing as a lawn up to the fence, 
storing and parking vehicles, grading and maintaining a driveway that only 
Plaintiffs used, and otherwise exercised open and notorious, actual and 
uninterrupted, exclusive to the rights of the true owner, and without recognition of 
superior title by another or by permission, adverse possession of that portion of 
vacated Swan Street between the centerline adjacent to his property and the old 
fence, which portion is indisputably within the fee to which title has been held by 
the Defendants Clinefelter and their predecessors since 1977. 
7. By a preponderance of the evidence, Plaintiffs Uphoff and Burnell had, for 
more than ten years prior to litigation herein, from 1977 to 20 11, by tacking to the 
uses and occupations of their predecessors Hubbard. Kronquist and Myers by 
installing and maintaining gardens, a greenhouse, chicken coops, grading and 
maintaining a driveway which only they used, parked vehicles and other indicia of 
ownership, exercised open and notorious, actual and uninterrupted, exclusive to the 
rights of the true owner, and without recognition of superior title by anther or by 
pennission, adverse possession of that portion ofvacated Swan Street between the 
centerline adjacent to their property and the old fence, which portion is indisputably 
within the fee to which title has been held by the Defendants Clinefelter and their 
predecessors since 1977. 

CP at 66 (emphasis omitted). Thus, with respect to Severson. the court relied on his installation 

of the driveway, storing of vehicles, and mowing to establish the adverse possession, and with 

respect to Uphoff, on the uses of predecessors in interest starting with the Hubbards. 

The trial court declined to rule on the accuracy of the Olson survey, finding it 

unnecessary to the resolution of the dispute. The trial court ruled that the 1983 stipulation did 

not bind the parties to this litigation. The court quieted title to the underlying fee of the disputed 
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strip, from Olson's center line to the old fence, in Severson and Uphoff"subject to the easement 

rights of ingress, egress and utilities remaining to Defendants as adjacent lot owners." CP at 67, 

68-71. The Clinefelters appeal. 

ANALYSIS 

The Clinefelters contend that the trial court erred in declining to enforce the stipulation 

resulting from the 1983 lawsuit between the Hub bards and Thompson's estate, arguing that (1) it 

binds the present parties and (2) precludes Severson's and Uphoff's claims under the doctrine of 

res judicata. The Clinefelters also assign error to a number of the trial court's findings and 

contend that neither Uphoff nor Severson established adverse possession ofthe disputed strip. 

We disagree. 

We first consider the effect of the 1983 litigation and the resulting stipulation. 

Concluding that the 1983 stipulation does not bind the present parties, we then tum to the 

Clinefelters' remaining challenges. 

I. EFFECT OF THE 1983 STIPULATION 

The Clinefelters argue both that the stipulation binds the parties as a contract and that 

because it concluded the 1983 lawsuit, it has a preclusive effect under the doctrine of res 

judicata. We address each contention in tum. 

A. The Stipulation Does Not Bind the Parties 

The Clinefelters rely on precedent holding that stipulations affecting an interest in realty 

entered in open court bind the parties to them. Snyder v. Tompkins, 20 Wn. App. 167, 173, 579 

P.2d 994 (1978). Our Supreme Court held long ago, however, that 

adoption or agreement fixing boundary lines, when evidenced in such manner as to 
give notice thereof to subsequent grantees, will, as a general rule, bind grantees of 
the parties so adopting or agreeing; but manifestly it will not do to hold grantees or 
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successors in interest bound by any such adoption or agreement when they have no 
certain knowledge, actual or constructive, of such adoption or agreement. 

Aust v. Matson, 128 Wash. 114, 121,222 P. 225 (1924). As Uphoff and Severson point out, the 

cases on which the Clinefelters rely involve attempts to enforce stipulations against the actual 

parties to those stipulations. The Clinefelters cite no case in which a court has enforced such a 

stipulation against someone not party to it. 

Similarly we11 established is the more general rule that an agreement does not generally 

bind persons who are not party to it. See Oltman v. Holland Am. Line USA, Inc., 163 Wn.2d 236, 

249-50, 178 P.3d 981 (2008). It is undisputed that neither Severson nor any predecessor in 

interest to his parcel agreed to the stipulation. Thus, because neither Severson nor any 

predecessor was party to the 1983 stipulation, Severson is not bound by it. 

The decision in Chaplin v. Sanders, 100 Wn.2d 853, 676 P.2d 43 J ( 1984), also 

r"' illuminates the reach of the 1983 stipulation. In Chaplin, the party claiming adverse possession 

had actual notice of a provision in a real estate contract conveying his parcel from one 

predecessor in interest to another, which recognized the true owner's superior title to the land at 

issue. Chaplin, 100 Wn.2d at 855-56. After holding that a claimant's "subjective belief 

regarding his true interest in the land and his intent to dispossess or not dispossess another is 

irrelevant" and overruling cases to the contrary, the court made clear that "the contractual 

provision is no longer relevant" and ultimately held that the claimant's actual uses established 

adverse possession. Chaplin, 100 Wn.2d at 861-62. Thus, even a party with actual notice that a 

predecessor in interest recognized another's superior title to disputed land may still adversely 

possess that land. 
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The parties to the 1983 litigation did not reduce the stipulation to a judgment or record it. 

Under the case law just described, the stipulation did not bind Uplwff, because they had no 

actual or constructive knowledge of it. 

B. The Stipulation Is Not Res Judicata 

The Clincfcltcrs also contend that, under the J(lctrinc of n:s judicata, the stipulation 

ending the l9X3 lawsuit should control the outcome here. Uphoff and Severson counter that the 

Clinefelters waived any rc:s judicata deJ'cnsc because they did not plead it in their answer and that 

the doctrine does not npply in any event. 

Whether or not the Clinctcltcrs· pleadings in the trial court adequately raised res judicata, 

the doctrine plainly docs not apply to these circumstances. "The threshold requirement or res 

judicata is a final judgment on the merits in the prior suit." !fi.\·le \'. Todd Pac. Shipyards Corp .. 

151 Wn.2d 853. 865. 93 P .3d 1 OS (2004 ). The record rc1kcb that th~: 19lD hlwsuit was 

dismissed for want of prosecution under CR 41(b) on the court clerk's motion. CP 11. CR 

41(b)(2)(A) specifies that such dismissals an: without pn.:judice. A dismissal without prejudice 

does not constitute a final judgment on the merit::; for purposes of res judicata. St.:e Zarhe/1 F. 

Bank v(Am. Nat 'l Trust & SaF. Ass ·n. 52 \Vn.2d 549, 554, 327 P.2d 436 ( 1958). There lore, 

there was no final judgmcm on the merits. and the re-solution of the 19~3 litigation by stipulation 

does not preclude this lawsuit. 

I I. AD\"l·.RSL Puss~:sSJO:-\ 

The Clincfelters raise different challenges to the trial court's ruling as to each ofthc 

neighboring parcels. With respect to Uphoff. they assert that the evidence docs not establish 

continuous usc of the disputed strip for the required 10-yc<u· period. As to Severson, the 

I I \ 
\ 

\ 
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Clinefelters assert that he failed to show that his use of the disputed strip was exclusive or hostile 

to their interests. 

After setting out the standard of review and governing law, we address Uphotrs and 

Severson's arguments that the Clinefelters waived any challenge to the assignments of error. 

Holding that the Clinefelters did not waive their challenge, we consider whether the trial court's 

conclusions as to each respondent's parcel rest on findings supported by substantial evidence in 

the record. Concluding that substantial evidence in the record supports the relevant findings and 

that the findings support the conclusions of adverse possession, we affinn the trial court. 

A. Standard of Review 

Adverse possession claims present mixed questions oflaw and fact: ... Whether the 

essential facts exist is for the trier of fact; but whether the facts, as found, constitute adverse 

possession is for the court to determine as a matter of law."' Chaplin, I 00 Wn.2d at 863 

(quoting Peeples v. PortofBellingham, 93 Wn.2d 766,771,613 P.2d 1128 (1980)). Thus, 

whether the facts properly found establish each particular element of an adverse possession claim 

raises a separate question of law that we review de novo. See Petersen v. Port of Seattle, 94 

Wn.2d 479,485,618 P.2d 67 (1980). We presume that the holder oflegal title has possession, 

and the party claiming adverse possession thus bears the burden of proving the necessary 

elements by a preponderance of the evidence. ITT Rayonier, Inc. v. Bell, 112 Wn.2d 754, 757, 

774 P.2d 6 (1989); Nickell v. Southview Homeowners Ass 'n, 167 Wn. App. 42, 50, 271 P.3d 973 

(2012). 

A party challenging a trial court's factual findings bears the burden of showing them 

incorrect. Fisher Props., Inc. v. Arden-Mayfair, Inc., 115 Wn.2d 364, 369, 798 P .2d 799 ( 1990). 

In that inquiry. we consider whether substantial evidence supports the findings and. if so, 
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whether those findings properly support the trial court's conclusions of law. Harris, 133 Wn. 

App. at 137. Substantial evidence supports a finding where the record, viewed in the light most 

favorable to the prevailing party, contains a quantity of evidence sufficient "to persuade a fair-

minded, rational person .. of its truth. Harris, 133 Wn. App. at 137. We treat unchallenged 

findings as verities. Harris, 133 Wn. App. at 137. 

B. Governing Law 

When a platted street was vacated by operdtion of the fonner nonuser statute codified at 

Laws of 1889-90, chapter 19, section 32, at 603, until 1909, title to the underlying fee vested in 

the owners of the adjacent parcels from the edge of those parcels to the street's center line. 

Turner v. Davisson, 47 Wn.2d 375,385-86,287 P.2d 726 (1955); Curtis v. Zuck, 65 Wn. App. 

377,378-79,829 P.2d 187 (1992): Wells v. Miller, 42 Wn. App. 94,97-98, 708 P.2d 1223 

( 1985). Purchasers of parcels in the plat, however, retained a right to use the platted street for 

ingress and egress, which other purchasers and the grantor may not deny. Burkhard v. Bowen, 

32 Wn.2d 613, 622-24, 203 P.2d 361 (1949); Van Buren v. Trumbull, 92 Wash. 691, 695-98, 159 

P. 891 (1916); Curtis. 65 Wn. App. at 379. Nonetheless, title to the underlying fee acquired by 

vacation of such a street is "of such a nature that it could be lost by adverse possession." 

Tamblin v. Crowley, 99 Wash. 133, 139, 168 P. 982 ()917): see also Wells, 42 Wn. App. at 97-

98. 

In Washington, the common law and statutes of limitation govern adverse possession 

claims. See Gorman v. City of Woodinville, 175 Wn.2d 68, 76, 283 P.3d I 082 (2012} (Madsen, 

C.J., concurring). Here, the relevant statute provides that 

[t]or actions for the recovery of real property, or for the recovery of the possession 
thereof[,] ... no action shall be maintained for such recovery unless it appears that 
the plaintiff, his or her ancestor, predecessor or grantor was seized or possessed of 
the premises in question within ten years before the commencement of the action. 

13 
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RCW 4.16.020. 

Thus, parties claiming property by adverse possession must generally prove that their 

possession of the disputed property was "(1) open and notorious, (2) actual and uninterrupted, (3) 

exclusive, and (4) hostile" to the interest of the holder of title for a period of 10 years. /IT 

Rayonier, 112 Wn.2d at 757; Nickell, 167 Wn. App. at 50. "Where there is privity between 

successive occupants holding continuously and adversely to the tnte title holder, the successive 

periods of occupation may be tacked to each other to compute the required 1 0-year period of 

adverse holding." Roy v. Cunningham, 46 Wn. App. 409,413,731 P.2d 526 (1986). 

Generally, a claimant who shares the disputed property with the title owner cannot 

establish the first element of"exclusive" possession. Crites v. Koch, 49 Wn. App. 171, 174,741 

P .2d 1005 ( 1987). Adverse possession claimants need not prove, however, that their possession 

was absolutely exclusive: "An 'occasional, transitory use by the true owner usually will not 

prevent adverse possession if the uses the adverse possessor permits are such as a true owner 

would permit a third person to do as a neighborly accommodation."' Lilly v. Lynch, 88 Wn. 

App. 306, 313, 945 P .2d 727 ( 1997) (quoting 17 WILLIAM B. STOEBUCK, WASHINGTON 

PRACTICE REAL ESTATE: PROPERTY LAW~ 8.19, at 516 (1995)) (internal quotation marks 

omitted). Thus, "the possession must be of a type that would be expected of an owner under the 

circumstances.'' Crites, 49 Wn. App. at 174. 

Similarly, the "actual and uninterrupted" element does not require claimants to show that 

they used the property constantly. "'Continuous and uninterrupted use' does not ... require the 

neighbors to prove constant use[. but only] ... 'use of the same character that a true owner might 

make of the property considering its nature and location."' Lee v. Lozier, 88 Wn. App. 176, 185, 

945 P.2d 214 (1997) (quoting Double L. Props., Inc. v. Crandall, 51 Wn. App. 149, 158, 751 
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P.2d 1208 ( 1988)). Seasonal use, for example, will suffice if owners of similar property 

typically use it only seasonally. Lee, 88 Wn. App. at 185-86. 

To establish the open and notorious element, the claimant must show ''either ( 1) that the 

title owner had actual notice of the adverse use throughout the statutory period or {2) that the 

claimant used the land such that any reasonable person would have thought he owned it." Riley 

v. Andres, 107 Wn. App. 391, 396, 27 P.3d 618 (2001). As with the other elements, in 

determining whether this requirement is met, a court must consider the claimant's conduct in 

light of the character of the property at issue: •'The necessary use and occupancy need only be of 

the character that a true owner would assert in view of its nature and location.'' Krona v. Brett, 

72 Wn.2d 535, 539, 433 P.2d 858 ( 1967) (emphasis omitted). 

For purposes of the fourth element, hostility does not require animosity, but only "that the 

claimant possesses property in a manner not subordinate to the title of the true owner." Tee/ v. 

Stading, 155 Wn. App. 390,395, 228 P.3d 1293 (2010). Our Supreme Court has he1d that courts 

apply an objective test to determine whether a claimant has established this element: 

The "hostility/claim of right" element of adverse possession requires only that the 
claimant treat the land as his own as against the world throughout the statutory 
period. The nature of his possession wilJ be determined solely on the basis of the 
manner in which he treats the property. His subjective belief regarding his true 
interest in the land and his intent to dispossess or not dispossess another is irrelevant 
to this determination. 

Chaplin, 1 00 Wn.2d at 860-61. Nevertheless, "permission, express or implied, from the true 

owner negates the hostility element as a matter of law," unless the claimant shows ''that the 

permission terminated and that the original owner had notice of the adverse use." Tee!, 155 Wn. 

App. at 396. 
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c. The Clinefelters' Challenge to the Trial Court's Factual Findings 

Uphoff and Severson first argue that we should not consider the assignments of error to 

certain findings of fact because the Clinefelters did not ( 1) specifically object to the challenged 

findings when presented by the trial court or (2) reproduce the challenged findings verbatim in 

their brief. We address each contention in tum and reach the Clinefelters' assignments of error 

on their merits. 

1. The Clinefelters' Failure to Object to the Findings in the Trial Court 

Severson and Uphoff cite no authority demonstrating that one must formally object to 

findings at the trial court in order to challenge them on appeal. Instead, the relevant court rule 

provides that 

[f]ormal exceptions to rulings or orders of the court are unnecessary; but for 
all purposes for which an exception has heretofore been necessary it is sufficient 
that a party, at the time the ruling or order of the court is made or sought, makes 
known to the court the action which the party desires the court to take or the party's 
objection to the action of the court and grounds therefore; and, if a party has no 
opportunity to object to a ruling or order at the time it is made, the absence of an 
objection does not thereafter prejudice the party. 

CR 46. We have interpreted this rule such that "[a] party who clearly presents its factual and 

legal position at trial, but loses, does not waive error by cooperating when a trial court asks that 

its lawyer provide draft findings and conclusions that reflect the court's announced decision." 

Gamboa v. Clark, 180 Wn. App. 256,266,321 P.3d 1236 (2014), c{ff'd, 183 Wn.2d 38 (2015). 

This view has long prevailed in Washington. See, e.g., Harmon v. Gould, 1 Wn.2d 1, 6, 94 P.2d 

749 (1939) (similarly interpreting Rule XI of the former Rules of Practice). 

The Clinefelters' evidence and argument at trial adequately informed the trial court of 

their objection to the findings made and the actions it took based on those findings. This 

preserved their challenge to the findings on appeal. 
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2. The Clinefelters' Failure to Set Out the Challenged Findings in Their Brief 

Uphoff and Severson next invite us to decline to consider the assignments of error to the 

trial court's factual findings because the Clinefelters did not set forth the chaJlenged fmdings 

verbatim in their brief. Although the Clinefelters attached the findings and conclusions to their 

notice of appeal, in their brief they merely identified the challenged fmdings by number and 

briefly explained their objections to each. 

This argument relies on RAP 10.4(c), which provides that ·•a party [who] presents an 

issue which requires study of a ... finding of fact, ... should type the material portions of the 

text out verbatim or include them by copy in the text or in an appendix to the brief." The rules 

specify, however, that when a party fails to do something that the rules state the party "should 

do," the ordinary remedy is sanctions, not outright refusal to consider the claim on its merits. 

RAP l.2(b). The rules provide ultimately that they "will be liberally interpreted to promote 

justice and facilitate the decision of cases on the merits." RAP l.2(a). 

Consistently with this approach, "[i]n appropriate circumstances," we will waive 

technical violations of the RAP 10 briefing requirements, especially where "the appellant's brief 

makes the nature of the challenge clear and includes the challenged findings in the text... Ha"is 

v. Urell, 133 Wn. App. 130, 137, 135 P.3d 530 (2006) (citing RAP 1.2(a)). Although, the 

Clinefelters did not include the challenged findings in their briefs text, they identified them by 

number, included them in their notice of appeal and in the record, and made the nature of the 

challenges perfectly clear. Consequently, we address the Clinefelters' assignments of error to 

the trial court's findings on the merits. 
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3. The Challenged Findings4 

The Clinefelters assign error to several of the factual findings on which the trial court 

relied in ruling that Severson and Uphoff had adversely possessed the disputed strip. They 

challenge finding 8, which reads: 

It is also clear that as between Plaintiff Dennis Severson and Ted 
Thompson, the fence in platted Swan Street was recognized by both as the common 
boundary between their properties. Mr. Severson exclusively occupied that portion 
of platted Swan Street up to the fence, including using it as a lawn and parking 
vehicles there, white the Thompson property on the other side of the fence was 
generally on-maintained. 

CP at 63. The Clinefelters assert that the evidence establishes that the old "fence in Swan Street 

was not the common boundary between Thompson and Severson" and that "Severson did not 

exclusively occupy Swan Street" up to the old fence. Br. of Appellant at I 0. 

The Clinefelters assign error to finding 9, which states: 

Florence Hubbard testified that when Ted Thompson sold the current 
Uphoff/Burne] I property to her in 1977, she treated the old fence in platted Swan 
Street as the common boundary between her property and Ted Thompson's 
property, including building a greenhouse and installing a garden adjacent to the 
fence. 

CP at 63. They assert that the Hubbards were uncertain where the old fence was and Florence 

Hubbard did not testify that she recognized the fence as the common boundary. 

The Clinefelters also assign error to finding 13. which reads: 

In 1990 Florence Hubbard sold her property to Kronquist, who sold to 
Myers in 1992, who sold to Uphoff/Burnell in 2003. [Exh. 5, 6 and 7]. Dennis 
Severson testified that during this period the area up to the fence, in the West half 
of vacated Swan Street, was exclusively used in various ways that included a 
garden, parking of vehicles, and a mobile home owned by Kronquist, and was 

4 In addition to the findings discussed below, the Clinefelters also assign error to finding of fact 
10, which concerns the events leading up to the 1983 litigation. However. the manner in which 
the 1983 lawsuit began has no bearing on the issues here, and the Clinefelters do not explain why 
they take issue with the trial court's findings on the matter. 
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maintained to a greater or lesser degree by Kronquist, Myers and Uphoff and 
Burnell. 

CP 64. The Clinefelters assert that Severson .. did not testify that the area was used exclusively 

by anyone; he also testified that he recognized it as a right of way." Br. of Appellant at 11. 

The Clinefelters further assign error to finding 14, which reads: 

There is no testimony or evidence that the Thompson Estate or Clinefelters 
attempted to use any portion of vacated Swan Street for ingress. egress, or drainage. 
Nor have utilities been installed or otherwise altered from what existed at the time 
ofthe 1983 Stipulation. 

CP at 64. The Clinefelters point out that they testified to occasionally using Swan Street for 

taking walks. 

Substantial evidence supports the findings to the extent that Severson used the disputed 

strip as a lawn almost up to the old fence and at some time stored property in the form of a boat 

(" on it. l VRP at 44-45, 53,93-96. Substantial evidence further shows that Severson mowed 

much of the disputed strip almost up to the old fence. I VRP at 93-96. 

However, the assertion in finding 8 that "Mr. Severson exclusively occupied that portion 

of platted Swan Street up to the fence," and the assertion in finding 14 that "[t]here is no 

testimony or evidence that the Thompson Estate or Clinefelters attempted to use any portion of 

vacated Swan Street for ingress, egress, or drainage" are not supported by substantial evidence. 

CP at 62-63. The testimony established, and Severson admitted, that the Hubbards and other 

owners whose parcels further south abutted Swan Street to the east used the portion of Swan 

Street adjacent to Severson's parcel. 1 VRP at 73, 88, 126-28. The trial court also heard 

testimony that both Thompson and the Clinefelters occasionally used the disputed strip to access 

their property on foot. 1 VRP at 118, 2 VRP at 52. However, as shown in the analysis below, 
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r this occasional use by neighbors does not prevent Severson from establishing the exclusivity 

needed for his adverse possession claim. 

Substantial evidence also supports the finding that Florence Hubbard maintained a garden 

in the disputed strip. The evidence, set out above, shows that Florence Hubbard maintained the 

garden from 1977, when the Hubbards purchased their property, to 1990, when they sold it to 

K.ronquist. I VRP at 109-11, 117, 120. Severson's testimony that Kronquist maintained the 

Florence Hubbard's garden "somewhat," I VRP at 26-30, and that the Myers kept up the garden 

is substantial enough to support the finding that the garden was maintained in the disputed strip 

up to Uphoff's purchase of the property. 1 VRP at 31. 

D. The Trial Court's Conclusions of Law 

The Clinefelters assign error to many of the trial court's conclusions regarding 

Severson's and Uphoff's claims to adverse possession ofthe disputed strip. In reviewing these, 

we consider whether the trial court's judgment properly follows from its unchal1enged findings, 

together with the cha1lenged findings supported by substantial evidence in the record. We first 

address Uphoffs adverse possession claim, then Severson's. 

1. Uphoff's Adverse Possession Claim 

The Clinefelters contend that the trial court erred in concluding that Uphoff and their 

predecessors in interest used the disputed strip continuously for the required I 0-year period. The 

Clinefelters claim that the trial court erred in tacking on the Hubbards' uses of the parcel to 

Uphoffs period of adverse possession. The Clinefelters argue that, because the Hubbards signed 

the 1983 stipulation recognizing the Thompson estate's title to the west half of Swan Street, 

principles of estoppel preclude any claim of adverse possession based on the Hubbards' uses. 

Uphoff and Severson concede that the trial court erred in tacking on the Hubbards' period of 
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possession, but maintain that the uses ofthe subsequent owners, combined with Uphoff's own 

uses, still establish 10 years of adverse possession. 

We decline to accept the concession, and we hold that the Hubbard's uses may be 

considered in judging Uphoffs adverse possession claim. Under the authorities discussed above 

in Part I. A., the stipulation recognizing the Thompson estate's interest in Swan Street bound the 

Hubbards as parties to the 1983 litigation. The stipulation, as noted above. set out that the 

Thompson estate (the Clinefelters' predecessor) owned the western half of Swan Street adjacent 

to the Hubbards' property and that the Hubbards owned the eastern half. The stipulation also 

granted each party a permanent easement for drainage, ingress. egress and utilities over the other 

party's half of Swan Street, but prohibited use of the other party's half for "parking or storage or 

in any other manner not reasonably related to the exercise of the parties' rights to drainage, 

ingress, egress and utilities." CP at I 0. Whatever the effect of any potential estoppel, the 

Hubbards were not authorized to put in a garden in the disputed strip. By doing so, they engaged 

in a use that was adverse to the Thompson estate under the criteria for adverse possession in Part 

II. B of the Analysis, above. The Clinefelters are in privity with the Thompson estate, and 

Uphoff is in privity with the Hubbards. Therefore, under Roy, 46 Wn. App. at 413, the 

Hubbards' garden use may be tacked to successive periods of occupation to compute the required 

1 0-year period of adverse holding. In addition, as shown below, Hubbards' garden meets the 

requirements for adverse possession. 

In conclusion oflaw 7, the trial court held that by tacking the uses and occupations of their 

predecessors Hubbard, Kronquist, and Myers. Uphoff had adversely possessed the disputed strip 

adjacent to their property from 1977 to 20 11, 
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by installing and maintaining gardens, a greenhouse, chicken coops, grading and 
maintaining a driveway which only they used, parked vehicles and other indicia of 
ownership. 

CP at 66. Finding of fact 9 states: 

Florence Hubbard testified that when Ted Thompson sold the current 
Uphoff/Burnell property to her in 1977, she treated the old fence in platted Swan 
Street as the common boundary between her property and Ted Thompson's 
property, including building a greenhouse and ·installing a garden adjacent to the 
fence. 

CP at 63. Although phrased in terms of a finding about Florence Hubbard's testimony, finding 

9, reasonably read. serves as a finding that Hubbard installed a garden in the disputed strip when 

the Hubbards bought the property in 1977. In addition. conclusion 7, holds that the Hubbards' 

use was one of the adverse uses that may be tacked onto the other uses to reach the 10-year 

period. 

The Clinefelters challenge this detennination as not adequately showing continuous use. 

As shown, however, substantial evidence is present to support Florence Hubbard's garden use 

from 1977 to 1990. That alone shows a use continuous enough to establish adverse possession. 

As also shown, substantial evidence supports a finding that Kronquist and the Myers continued 

to maintain Hubbard's garden in the disputed strip. Thus, without even considering Uphoff's 

uses. the evidence shows continuous, adverse use of the garden for a period of approximately 25 

years. For this reason, the trial court was correct in quieting title in Uphoff. 

2. Severson's Adverse Possession Claim 

The Clinefelters also contend that Severson failed to show that his claimed adverse 

possession of the portion of the disputed strip adjacent to his parcel was exclusive or hostile. We 

disagree. 
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a. Hostility 

As already noted, Severson's subjective belief that the Clinefelters or their predecessors 

in interest had legal title to the disputed area is irrelevant to whether his use was hostile for 

purposes of adverse possession: instead, .. [t]he nature of his possession will be detennined 

solely on the basis ofthe manner in which he treats the property." Chaplin, JOO Wn.2d at 860-

61. 

"{P]ennission, express or implied, from the true owner negates the hostility element as a 

matter oflaw," unless the claimant shows ''that the permission terminated and that the original 

owner had notice of the adverse use." Tee/, 155 Wn. App. at 396. In addition, "an initial 

presumption of permissive use" applies in "enclosed or developed land cases in which there is a 

reasonable inference of neighborly sufferance or acquiescence." Gamboa, 183 Wn.2d at 47. No 

r"' such presumption applies here, however, because the evidence does not give rise to a reasonable 

inference that Thompson or the C\inefelters acceded to Severson's uses of the disputed strip out 

of neighborly sufferance or acquiescence. 

In Gamboa, 183 Wn.2d at 47, as in the case on which it largely relied, Roediger v. 

Cullen, 26 Wn.2d 690,712-14, 175 P.2d 669 (1946), the neighbors' long period of common use 

of the subsequently disputed routes gave rise to the inference of neighborly accommodation. 

Here, Thompson and Clinefelter only used the disputed strip occasionally as a foot path, while 

Severson mowed it and used the disputed strip as though it were his own property. The trial 

court did not err in concluding that Severson's possession of the strip was legally hostile to the 

Clinefelters. 
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b. Exclusivity 

The Clinefelters argue that Severson cannot meet the exclusivity requirement because 

both the Clinefelters and Thompson occasionally walked in the strip. This, however, does not 

necessarily defeat Severson's adverse possession claim. As noted above, ''[a]n occasional, 

transitory use by the true owner" does not defeat exclusivity "if the uses the adverse possessor 

pennits are such as a true owner would pennit a third person to do as a neighborly 

accommodation." Lil~v. 88 Wn. App. at 313. We have held that "slight and occasional use" by 

the title owner did not render the adverse possessor's use insufficiently exclusive to support the 

claim where the adverse possessor's use "differed fundamentally in scope and substance from 

the use made by the" title owner. Crites, 49 Wn. App. at 174-75. 

The record here shows that Severson used the area more or less as he would have his own 

~ backyard, regularly mowing and at times storing his boat there. On the other hand, Hubbard 

testified only that "there were times that (Thompson] did come through" the old fence into the 

disputed strip, 1 VRP at 118, and the Clinefelters admittedly walked through it only 

"periodically." 2 VRP at 46. Given the nature of the property at issue and the apparently 

friendly relations that prevailed in the neighborhood prior to the Olson survey and this lawsuit, 

this is the type of occasional, transitory use that a true owner would have allowed as a neighborly 

accommodation. The trial court did not err in ruling that Severson's use of the disputed strip was 

sufficiently exclusive to the true owners' rights to support his adverse possession claim. 

III. ATIORNEY FEES 

Uphoff and Severson request costs and attorney fees on appeal. However, they do not 

identify what provision of law entitles them to an award or devote a section of their opening brief 

to the request, as RAP 18.1 requires. We thus decline to consider their requests. 
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CONCLUSION 

We hold that the 1983 stipulation is not binding on Severson or Uphoff and that the 

evidence establishes adverse possession by Severson and by Uphofrs predecessors under the 

applicable legal principles. Therefore, we affinn. 

A majority of the panel having detennined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

We concur: 

t .. -'" . :-r 
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IN THE SUPERIOR COURT OF 'IHE STA'n: OF WASHINGTO~; 
IN AND FOR THE COUNTY O:P JEFrE.RSON 

RA'tlOm D. 'l:Hl·IPSOO, Executor of the 
Estate of 'led 'lhalpson, Deoei!sed, 

Plaintiffs , 

vs. 

JN£S HlJBBAR1) ana FLORENCE s. lltlBBl'a:l, 
(fi:l:t:Derly Grabinski) , husband and wife, 
et al., 

D:?.fendants. 

ro. 1 o s a o 

........ ~ 

Q:me nor.r the _parties to this acti.cn and hemin set forth the fol.l.cMing 

aqreeoent by stipulation in ::>ettlenent of all their respective rights aoo 
liabil.ities nerein, to wit: 

l. Plaintiff is the o.mer of Lots 3, 4, 5 and 6 in Sleek 5 <md 

LOts 15 ;md 16 in Slodc of NOltcn's East Port 'lbwnsend Addition, as ?'!::" 

plat recorded in VolU~Te 2 of Plats, page 46, Jeff~...rsat o:>ur.t:y, Nashin~...c::. 

2. Defendants axe the owners of lots 3, 4, 13 and 14 in Blcx:k 6 of 

Iioltcn's &ast Port 'Io.msend lldditi.on as per plat rea:>rded in Voluzre 2 

of Plats, pa<3e 36, Jeffersal County, Washi..ngt:al. 

3. Separat:i,t¥3 1:00 property of the parties is a street lanm as 

Swan Street, also part of Noltoo's East Port 'ltJolnsend Fddition. SWan 

Street was vacated by operation of law pursuant to Section 32, C:'1~~,:.er 

19 of the Laws of 1891 at page 603. 

4. As a result of the vacation of swan Stz:eet both the plaintif£ 

and defendants are cwnetS of the one--half of swan Stl:eet abutting the:ii 

respective properties. 

5. Both plaintiff <.ll¥i defendants each grant w the otber a pezDanent 

under that porticn o: SWOn Street owned b'f each party. 

Ill 
-1-
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2 6. Beth p<u:ties agm: that the roadway p.resently in existenoa on a 

3 portion of Swan Street shall .remain in i t.s ptesent location but any future 
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utilities shall be put in on tlle side of the roadolay or.med by tl1e party 

c:btaini.n<J the utilities ana that any roads constructed in the fut:=e shllll 

be constructed dQ.:n the center line of SWan Stre.::t and an equal d.i.stanc2 

on each side of the center line. 

7. '!he p:t.rties agree that neither shall use the other parties' 

half of vacated Solan Stteet or the CJ9en part of ~ Stl:eet for :paU..i.n9 

or storage or in any otr..er IIICUlMr not reasatably related to the~ 

of the parties' rights to drainage. ingress, egmss and utilities. 

8. Plaintiff shall puy to defendants the SUIII of $500.00 

W other claims and counterclaims of the l)ittties hemin are 

di smissen with prejudice. 

10. '.!his a~t shall be binding upal the heirs, SUOCCSS01"5 and 
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